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PER PRADIP KUMAR KEDIA-A.M. :

The captioned appeal has been filed by the assessee against
the order of the Commissioner of Income Tax (Appeals), National
Faceless Appeal Centre (NFAC), Delhi (‘CIT(A)’ in short) dated
24.03.2023 arising from the intimation order dated 28.10.2021
passed by the Assessing Officer (AO) under Section 143(1) of the
Income Tax Act, 1961 (the Act) concerning AY 2020-21.

2. When the matter was called for hearing, the 1d. counsel for
the assessee submitted that although several grounds have been
raised, the solitary dispute is confined to disallowance of
Rs.17,83,170/- confirmed by the CIT(A) on the wrong premise

that such amount represents late deposits of employees
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contribution towards PF/ESI under Section 36(1)(va) as against
the correct position that such amount represents employer’s
contribution rather than employees contribution. The 1d. counsel
submitted that compliance of Section 43B has been made and the
payments were made before the due date of filing of return of
income under Section 139(1). Delineating further, the 1d. counsel
further pointed out that the Central Processing Centre, Bengaluru
(CPC) processed intimation under Section 143(1) dated
28.10.2021 and inter alia disallowed Rs.17,83,170/- claimed by
the assessee towards employer’s contribution to PF/ESI in tune
with Section 43B of the Act wrongly assuming it to be employee
contribution. However, on realizing the mistake, the CPC suo
motu rectified the aforesaid intimation by passing order dated
15.06.2022 under Section 143(1) r.w. Section 154 of the Act
wherein the mistake was taken cognizance and the wrongful
disallowance made earlier towards the impugned employer’s
contribution was rectified and the correct position as claimed was
restored. However, meanwhile the assessee preferred impugned
appeal before the CIT(A) against the original intimation. The
CIT(A) wrongfully confirmed the original intimation without
taking cognizance of the rectification order passed under Section
154 which accepted the correct position that the amount of
Rs.17,83,170/- represents employer’s contribution and thus is
governed by Section 43B of the Act and provisions of Section
36(1)(va) would not apply in respect of employer’s contribution.
The 1d. counsel further pointed out that the aforesaid amount of
Rs.17,83,170/- attributable to employer’s contribution emanates
from facts on record and therefore, the order of the CIT(A)

requires to be set aside to restore the stance of the assessee and
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assess correct income in accordance with law. On being inquired
by the Bench, the 1d. counsel fairly submitted that another dispute
of Rs.72,093/- raised in the grounds of appeal relates to late
deposit of PF/ESIC towards employee’s contribution and thus
Section 36(1)(va) would apply. Hence, assessee does not seek to

press such grievance raised in the grounds.
3. The 1d. DR for the Revenue did not offer any comment.

4. In the light of the submissions made on behalf of the
assessee and having regard to the material available on record, we
find palpable justification in the relief sought by the assessee. The
denial of relief in respect of employer’s contribution amounting to
Rs.17,83,170/- by the CIT(A) on misconception of facts is thus
reversed and the position adopted by the Assessing Officer in the

rectification order passed under Section 154 is restored.
5. In the result, the appeal of the assessee is partly allowed.

Order pronounced in the open Court on 10/01/2024
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